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Learning from SAR’s: Setting the scene
•
•
•
•

•

21 of the 27 reports referenced in the study, commented on
mental capacity and represented the most frequently
represented learning about direct practice.
10 SAR’s explicitly state that capacity assessments were not
initiated or completed at appropriate points.
In two cases, once the individual had been found (or assumed to
have) capacity, deterioration in their health and/or home
situation did not trigger a review of their capacity.
Seven reports comment on the impact of practitioners making an
insufficiently tested presumption of capacity, sometimes in
relation to quite significant decisions on medical treatment or on
self-care.
Misunderstood perceptions of self-determination and autonomy
[by professionals] led to a failure to consider or even discuss with
the person the balance between choice and risk.

Taken from: ‘Learning from SARs report’ (2017)
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So why may this be happening?
Take 5 minutes to discuss with the person next to you the following 3
statements that can appear in practice:
•
•
•

“We must always presume capacity.”
“We must remember that people have the ‘right’ to make unwise
decisions, according to principle 3 of the Mental Capacity Act.”
Quote taken from a case note: “As there is a presumption of capacity,
the decision to refuse care and support was Mrs X’s choice, and merely
an unwise decision that the person has the right to make.”

What does the Mental Capacity Act actually state in the context of Principle 1 &
3?
Section 1 (2) - A person must be assumed to have capacity unless it is established
that he lacks capacity.
Section 1 (4) - A person is not to be treated as unable to make a decision merely
because he makes an unwise decision.
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The MCA principles and the Code of Practice
“a mentally competent adult has the absolute right to refuse medical treatment, for any reason, rational or irrational,
or for no reason at all.” Re MB [1997] In re T (Adult: Refusal of Treatment), [1993] & Heart of England NHS Foundation Trust v JB [2014]
Back to the principles of the MCA. The MCA Code of Practice further elaborates on principles 1 & 3:
2.4 It is important to balance people’s right to make a decision with their right to safety and protection when they can’t
make decisions to protect themselves. But the starting assumption must always be that an individual has the capacity,
until there is proof that they do not.
…
2.11 There may be cause for concern if somebody:
• repeatedly makes unwise decisions that put them at significant risk of harm or exploitation or
• makes a particular unwise decision that is obviously irrational or out of character.
These things do not necessarily mean that somebody lacks capacity. But there might be need for further investigation,
taking into account the person’s past decisions and choices.
MCA Code of Practice

Unwise decisions & a decision not to assess capacity
… you must also be prepared to justify a decision not to carry out an assessment [capacity assessment] where,
on its face, there appeared to be a reason to consider that the person could not take the relevant decision:
• Whilst the presumption of capacity is a foundational principle, you should not hide behind it to avoid
responsibility for a vulnerable individual. In our experience, this can happen most often in the context of
self-neglect where it is unclear whether or not the person has capacity to make decisions [also identified in
the: ‘Learning from SARs report’, 2017]
• If you have proper reason to think that the person may lack capacity to take a relevant decision, especially
if the consequence of what they are wanting to do is likely to lead to serious consequences for them, it
would be simply inadequate for you simply to record (for instance) “as there is a presumption of capacity,
[X] decision was the person’s choice.” Indeed, the more serious the issue, the more one should document
the risks that have been discussed with P and the reasons why it is considered that P is able and willing to
take those risks.
• It is also to remember that some people can ‘talk the talk, but not walk the walk’, especially if they have
had numerous prior capacity assessments.
39 Essex Chambers – A brief guide to capacity assessments (2019)

CQC and the MCA
Regulation 11: Need for consent

1. Care and treatment of service users must only be provided with the
consent of the relevant person.
2. Paragraph (1) is subject to paragraphs (3) and (4).
3. If the service user is 16 or over and is unable to give such consent
because they lack capacity to do so, the registered person must act in
accordance with the 2005 Act.

Also refer to the CQC 2017 ‘Key lines of enquiry, prompts and ratings
characteristics for adult social care services’ for additional guidance and
information.

Case study & reflective practice
Turn to the ‘Activity Sheet’ on your tables:
‘Safeguarding Adults & the potential
pitfalls associated with interpreting the
MCA’
Read the case study (John) and answer
questions 1 (a) and (b).
You have 10 minutes.
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Case Study (John): Learning
John’s case scenario is based on the key findings in: ‘Mental
Capacity Act assessments: why everyone needs to know about
the frontal lobe paradox’ which summarised its findings as:
Patients with frontal lobe damage can perform well in interview
and test settings, despite marked impairments in everyday life.
This is known as the ‘frontal lobe paradox’.
Failing to take account of this when conducting Mental Capacity
Act assessments can result in disastrous consequences for
patients. We suggest that neuropsychologists work
collaboratively with local authority social workers and care
managers, who often have the final say in such assessments, to
raise awareness of this issue.

Case Study (John): Learning
But, this type of dilemma is not only something to be considered in the
context of Acquired Brain Injury. The recent report ‘Learning from tragedies:
an analysis of alcohol-related Safeguarding Adult Reviews published in 2017'
also identified:
‘Finally, it is important to assess both decisional and executive capacity…
Decisional capacity, covered by the Mental Capacity Act, is where a person
can show that they can understand, retain, use and weigh up the
information needed to make a decision. In contrast, executive capacity is the
ability for a person to actually carry out that decision.’
…
‘The London Borough of Waltham Forest’s self-neglect policy recommends
using the ‘articulate-demonstrate’ method, requiring the person being
assessed to both articulate their decision and demonstrate how they would
carry it out.’

Case Study (John): Learning
Lastly, 2018 guidance from NICE also alludes to the challenges posed by
these complex cases in practice:
1.4.19: Practitioners should be aware that it may be more difficult to
assess capacity in people with executive dysfunction – for example people
with traumatic brain injury…
Executive Dysfunction: The completion of tasks that involve several steps or
decisions normally involves the operation of mental processes known as
'executive functions'. If these executive functions do not develop normally,
or are damaged by brain injury or illness, this can cause something called
'executive dysfunction'. This involves a range of difficulties in everyday
planning and decision-making, which can be sometimes hard to detect
using standard clinical tests and assessments.
… Structured assessments of capacity for individuals in this group (for
example, by way of interview) may therefore need to be supplemented by
real-world observation of the person's functioning and decision-making
ability in order to provide the assessor with a complete picture of an
individual's decision-making ability. In all cases, it is necessary for the legal
test for capacity as set out in section 2 and section 3 of the Mental Capacity
Act 2005 to be applied.

Capacity assessments in practice
Turn to the ‘Activity Sheet’:
‘Safeguarding Adults & the potential
pitfalls associated with interpreting the
MCA’
Read and answer question 2 on page 3.
You have 10 minutes.
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Capacity Assessment Summary
4.3 Section 2(1) of the Mental Capacity Act states: ‘For the purposes of this Act, a person lacks capacity in relation to a
matter if at the material time he is unable to make a decision for himself in relation to the matter because of an
impairment of, or a disturbance in the functioning of, the mind or brain.’
So a capacity assessment consists of 3 elements:
Your evidence should consist of:
1. Be clear about the capacity decision / matter that is
being assessed at the material time (remember
‘Principle 1, 2 & 3’).
2. Is the person at the material time unable to make a
decision in relation to the matter/decision?
• Understand the relevant information
• Retain the relevant information
• Use or weigh the relevant information
• Communicate the decision
3. Is the inability to make the decision, because of the
identified impairment / disturbance in the
functioning of, the mind or brain?

What was the decision / matter?
How you supported the person to make the
decision.
Evidence of capacity (this can be either why you
felt they had or lacked capacity).
And should the person lack capacity in relation to
the matter at the material time, what best interest
decision was taken and how did you reach this
conclusion?

Conclusion
Recent guidance from 39 Essex Chambers (2019) offers some final thoughts on
considering these complex cases in practice
Para 12… It is also to remember that some people can ‘talk the talk, but not walk
the walk’, especially if they have had numerous prior capacity assessments…
Para 37… Another common area of difficulty is where a person with an acquired
brain injury gives superficially coherent answers to questions, but it is clear from
their actions that they are unable to carry into effect the intentions expressed in
those answers (in other words, their so-called executive function is impaired). It
can be very difficult in such cases to identify whether the person in fact lacks
capacity within the meaning of the MCA 2005, but a key question can be
whether they are aware of their own deficits – in other words, whether they able
to use and weigh (or understand) the fact that there is a mismatch between their
ability to respond to questions in the abstract and to act when faced by concrete
situations.

Conclusion
Failing to carry out a sufficiently detailed capacity assessment in such situations
can expose the person to substantial risks. Although there is no case that is
determinative of this point, our view is that:
• You can legitimately conclude that a person lacks capacity to make a decision
if they cannot understand or use/weigh the fact that they cannot implement in
practice what they say in assessment they will do.
BUT
• You can only reach such a finding where there is clearly documented evidence
of repeated mismatch. This means, in consequence, that it is very unlikely ever
to be right to reach a conclusion that the person lacked capacity for this
reason on the basis of one assessment alone.
39 Essex Chambers - ‘A brief guide to Capacity Assessments’, 2019

Some Key Resources
•

MCA Code of Practice

•

39 Essex Chambers
‘A brief guide to Capacity Assessments’ (essential reading), 2019
‘A brief guide Best Interest Assessments’ (essential reading),
2019
39 Essex chambers (monthly) Mental Capacity Reports
Mental Capacity Guidance Note – Inherent Jurisdiction, 2019

•

Mental Capacity Law and Policy (Blog)

•

Social Care Institute for Excellence (SCIE) - MCA Resources (great
for frontline care workers)

•

Regulation 11 & CQC KLOE’s – essential for care providers

My Contact Details
james.codling@cambridgeshire.gov.uk
MCA/DoLS Training & Development Manager
07584 490240

